
business affairs of the corporation. If

Directors and Officers fail to properly

carry out their responsibilities, they can

be held personally liable for the decisions

that they make simply by being in a position
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Recently the North American economy

has witnessed the financial demise

of a number of large organizations 

including: Worldcom, Enron, Livent,

Arthur Anderson, and Tyco to name a few.

The downfall of many of these companies

can be linked to the poor corporate 

governance structure of the organizations.

These events, along with an increasingly

litigious society, have brought increased

attention to accountability and to who is to

be held responsible for an organization’s

operations; as well as, the role Directors

The Responsibilities of Directors & 
Officers in Dealing 

with Health, Safety 
& Environmental Risks

and Officers (D&O) play in ensuring that

the operations of the organization are 

carried out properly.  

In Ontario, the Federal Canadian Business

and Provincial Corporations Act govern

the standard of care imposed on Directors

and Officers. Under these guidelines,

Directors and Officers have a fundamental

responsibility to prudently represent the

interests of the corporation’s stakeholders,

including shareholders, clients, employees,

and other constituencies, in directing the

With the holiday season in full swing and 2002 quickly coming to an end, The
Mearie Group would like to take this opportunity to thank all its members for

their support and encouragement throughout 2002. From all of us at The Mearie
Group, we wish you and yours the very best for a safe & joyous holiday season!  

May health and happiness be yours for 2003!
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of authority. That is, Directors and Officers

can be sued personally in tort.

Specifically, Directors and Officers are

subject to three basic duties in 

performing their responsibilities. 

These duties include:

! Duty of Diligence - Directors and

Officers must act with the care that a 

reasonably prudent person in a similar

position would use under similar 

circumstances.  

! Duty of Loyalty - Directors and

Officers are required to refrain from

engaging in personal activities that would

injure or take advantage of the 

corporation. They should avoid even the

appearance of a conflict of interest.  

! Duty of Obedience - Directors and

Officers are required to perform their

duties in accordance with applicable

statutes and the terms of the 

corporation’s charter.

Should a claim or suit be brought against

an Officer or a Director, the courts will

look at whether or not the person had

carried out the three basic duties. In 

particular, there are two defenses for

Directors’ and Officers’ claims, namely,

had the D&O met the due diligence 

criteria and/or had they acted in 

good faith.  

While the good faith defense depends 

primarily on the intentions of the D&O at

the time of the decision, what is necessary

to establish due diligence varies depend-

ing on the circumstances. To establish

due diligence the LDC must be able to

prove that it took all reasonable steps to

prevent offences from occurring. In turn,

what is reasonable for the offence will

depend on a number of criteria including:

! The potential harm that could result 

from hazards in question,

! The likelihood that the harm would 

occur,

! The alternatives available to the 

organization to prevent the harm,

! The degree of knowledge and/or skill 

expected of the accused, and 

! The degree of control the LDC has 

over the particular risk.

To establish that the Directors and

Officers had met the due diligence criteria

when dealing with Health, Safety and

Environmental risks, the LDC must be

able to prove that it has in place, a 

company policy on environment, and

health & safety. Moreover, these policies

need to be part of the company culture

and corporate ethics in which protection

of the environment and of health and 

safety is a priority. This requires that

employees not only know of, but are also

familiar with the policy, and are trained in

the steps needed to comply with the 

policy and with legislative requirements. 

Phil Green of Greenbridge Management

Inc. indicated that, in order to meet the

due diligence requirements for environ-

mental and health & safety (EHS) 

requirements, the Board of Directors 

must illustrate that they are overseeing

the environmental, health & safety 

performance of the LDC. This requires

that the Directors take appropriate steps

to understand the EHS issues facing the

LDC, including implementing a structure

that will allow the Board to oversee

Environmental, Health & Safety policies.

Such a structure should include regular

reviews of EHS reports from management

to determine whether they were taking

appropriate action to improve and/or

implement EHS policies. In particular, it

is essential that the Board review the EHS

policies that have a bearing on legal

issues and legislative requirements. To

ensure that such policies are brought to

the Board’s attention, the LDC should

encourage auditors to challenge 

management on EHS issues and to 

recognize the environmental health safety

liabilities in the accounts. The CEO should

himself or herself conduct audits and

challenge management.

One way of ensuring that the Board and

the LDC are meeting the EHS due 

diligence requirements, and as a result

reducing the liabilities associated with

being a Director or Officer, is to 

implement and enforce a risk manage-

ment system. A proper risk management

program assists in the continuous 

assessment and improvement of the

everyday risks a LDC encounters.

Establishing a formal risk management

system creates the forum and culture for

due diligence within the organization. 

Recently, The MEARIE Group held a two

day Integrated Risk Management

Workshop at the Holiday Inn Select, in

Toronto. The workshop was facilitated by

Phil Green, the President of Greenbridge

Management Inc., and provided the 

participants with the basic tools for 

developing an Integrated Risk

Management system to help LDCs 

manage their everyday risks. An overview

of an Integrated Risk Management system

has been outlined in the flowchart 

provided on page 3. If you, any member of

...continued on page 5

The Responsibilities of Directors & Officers
Safety & Environmental Risks
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Poor underwriting results, combined

with low interest rates have resulted

in rising insurance costs for the insurance 

industry as a whole. When an organization’s

expenses increase, they will inevitably

investigate and implement controls that

will help them manage their rising costs.

One way that companies can manage

their insurance expenses is to transfer

the costs to another party. This can be

accomplished by transferring liability to

another contracting party through a 

contractual agreement. While it can be to

our members’ benefit to transfer liability

to a contractor, more often than not, it is

the contractor that transfers their

liability to a LDC.  

As an insurer, MEARIE provides liability

coverage for the covered operations of

our ‘Named Insureds’. However, when

members agree to accept the liability of

another party through a contractual

agreement, they expose the Reciprocal

and all members to increased losses -

losses that would normally not be the

responsibility of the LDC. These 

potential losses cannot be controlled or

measured since MEARIE has no method

of assessing the operations of the 

contracting party or charging the 

appropriate premium for the increased

risk. This could lead to increased costs

for the Reciprocal and all members.

In response to the foregoing, MEARIE

has taken a proactive approach in 

protecting the Reciprocal and members

from these potential exposures. The 2002

MEARIE Comprehensive Liability policy

included a new Section 8.22 (Provision of

Contracted Services) requiring any new

contractual agreements entered into by

our Subscribers to be sent to MEARIE

for review, prior to implementation. In 

addition to this requirement, before a 

certificate of insurance adding an 

additional insured can be issued, the 

contractual agreement and its insurance

and indemnity provisions have to be sent

to MEARIE for review. The reason for

these requirements is twofold. Firstly, to

protect our members, MEARIE wants to

make sure that the LDC has in place the

specific coverage sought by the 

agreement. Secondly, it allows MEARIE to

review the agreement and advise 

members if the contract contains terms

that would involve accepting liability of

the other party.

Throughout the year, MEARIE’s review of

various contracts has revealed an 

alarming number of contractual 

agreements that contained provisions

that put LDCs at a disadvantage. Even

some of the more common contractual

agreements entered into by all of our

members contained provisions that

required Subscribers to accept the 

liability of the contracting party. For

example, one agreement included a 

provision that required the LDC to accept

all liability related to the area of the

easement and its use of the property

Òeven if the damages are attributable to

the negligence of the XXXXX(contracting

party) and its employeesÓ. These terms

and conditions expose the LDC to a huge

liability. Likewise, there are no controls

in place to monitor the operations of the

contracting party, in terms of how they

train their employees and or what safety

procedures and measures they have in

place. In this situation, after lengthy 

discussions between the LDC, the 

contracting party, and MEARIE, the 

contracting company reluctantly agreed

to amend the wording in the agreement.

This was only after the LDC’s lawyer was

able to bring forward similar cases with

the contracting party under the Canadian

Transportation Act, which found that the

contracting party could not contract out

of their own liability. It is also worth 

noting that this agreement is still used by

the contracting party and will only be

modified upon request. Should your LDC

encounter this contract, please contact

The MEARIE Group for assistance in 

providing alternative contract wording.

One of the many benefits of the

Reciprocal is that it is an organization

made up of members with similar 

operations and exposures. Accordingly,

when The MEARIE Group encounters an

agreement that is common to our

Subscribers, we can assist the group as a

whole in amending the terms of the 

contract. This benefits all members by

maintaining insurance costs to cover the

liability of members only.  

If your LDC has an agreement that you

would like The MEARIE Group to review

in terms of the insurance and indemnity

provisions, please forward the document

by fax to Sara Hitchlock at  

(416) 483-2841 or via email to:

shitchlock@mearie.ca.

What You Should Know About 
Third Party Contracts


